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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 13-18 and 26-35 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Heilbrun et al. (6491702) in view of Foley et al. (6226548). Heilbrun 
et al. disclose a method for performing a surgical procedure on an individual's bony 
anatomy by positioning a platform or plate 314 in contact with an individual's skin such 
that at least points or part of the plate is in contact with the patient's skin. The plate or 
platform is used to support items used during surgical procedures such as modular 
fiducial rods 360 each having upper and lower ends 310, 320. Eight fiducial points 361- 
368 are formed as balls on rods 360 and each of the rods are fixed at the lower end 310 
to plate 314 or platform (fig. 3). The fiducial points represented by the ball/rod 
combination make up the modular fiducials (col. 9 lines 24-30). Therefore Heilbrun et 
al. teach the use of multiple modular fiducials or fiducial rods 360 biased on the plate or 
platform against the skin of the patient. The fiducials are arranged in a pattern which is 
recognizable or identified by a tracking system such that the tracking system can track 
and register the position and orientation of the pattern (col. 7 lines 48-59). Heilbrun et 
al. also teach the use of additional fiducials beyond the 6 required and the extra fiducial 
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points 367, 368 serve to verify the location coordinates (col. 10 lines 6-10). Therefore 
the tracking system is used to position the implant relative to the individual. 

Heilbrun et al. teach attaching the plate or platform to the patient's skin and 
would therefore it is obvious that the system would require a fastener of some type but 
do not explicitly teach such a fastener. In the same field of endeavor Foley et al. 
disclose an implant for an orthopedic surgical procedure where the orthopedic implant 
includes a bone clamp 30 attached to the spinous process. Attached to the clamp is a 
superstructure 20 which includes a central post 150 and the post is inserted in a single 
orientation and includes fasteners such as screw 43 and the fastener further includes a 
retainer such as a K-wire and fixed to the screw (fig. 5, 6). The retainer helps the 
fastener from rotating in either direction when inserted into the spinal element 100 (col. 
7 lines 59-col. 8 line 3). Therefore the clamp 30, screw 42, and K-wire 45 are implanted 
in the skin and attached to the spinal process. The central post 150 is then fixed to the 
clamp or screw and fiducial array 170 is fixed to the central post. As shown in figures 
12 and 13, multiple locations along the spinous process include the use of multiple 
screws for each individual implant. Therefore it is obvious that multiple fasteners or 
screws may be used to position implants along different parts of the spinous process 
depending on the need for such surgical repair. The screw heads 255 (in this 
embodiment) can be rotatably manipulated under patient's skin (col. 10 lines 57-60. 
This therefore suggests that the fasteners or screws in this embodiment may be rotated 
towards each other and also converging towards another screw to ensure proper 
orientation of the fasteners under the skin. It would have therefore been obvious to one 
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of ordinary skill in the art to use the teaching by Foley et al. to modify Heilbrun et al. 
such that the plate or platform is held secured in place to the patient's skin (col. 8 lines 
10-27). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BAISAKHI ROY whose telephone number is (571)272- 
7139. The examiner can normally be reached on M-F (7:30 a.m. - 4p.m.). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian L. Casler can be reached on 571-272-4956. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



BR 
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